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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3800 

Surface  Management  of  Public  Land 
Under  U.S.  Mining  Laws;  Proposed 
Procedure  To  Minimize  Adverse 
Environmental  Impacts 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Proposed  rulemaking. 

SUINMARY:  Re-issuance  of  a  proposed 
rulemaking  that  provides  the  rules  and 
procedures  to  prevent  impairment  of 
wilderness  suitability  and  undue  or 
unnecessary  degradation  of  the  surface 
resources  of  public  lands  from 
operations  authorized  by  the  United 
States  Mining  Laws  (30  U.S.C.  22-54). 
date:  Comments  by  May  2. 1980. 
ADDRESS:  Send  comments  to:  Director 
(210),  Bureau  of  Land  Management,  1800 
C  Street,  NW.,  Washigton,  D.C.  20240. 

Comments  will  be  available  for  public 
review  in  room  5555  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Anderson,  202-343-7722,  or  Vincent 
J.  Hecker,  202-343-8537,  or  Robert  C. 
Bruce,  202-343-8735. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rulemaking  on  this  same 
subject  was  published  on  December  6, 
1976,  in  the  Federal  Register  (41  FR 
53429).  A  comment  period  of  120  days 
was  allowed  in  connection  with  that 
publication.  Public  meetings  were  also 
held  on  the  proposed  rulemaking  in  a 
number  of  the  Western  States.  This 
public  exposure  resulted  in  the  receipt 
of  more  than  5,000  comments  on  the 
proposed  rulemaking.  We  have  carefully 
analyzed  these  comments  and  have 
rewritten  the  proposed  rulemaking  on 
surface  management  of  public  lands 
under  U.S.  Mining  Laws  to  reflect  many 
of  those  comments.  A  summary  of  the 
changes  is  set  out  below. 

The  purpose  of  the  rulemaking  is 
restated  to  more  clearly  conform  with 
the  authority  and  responsibility  of  the 
Secretary  under  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA). 
Changes  in  the  objectives  of  the 
proposed  rulemaking  is  made  in  order  to 
clarify  that  they  involve  procedures  to 
assure  as  much  consistency  as  possible 
between  the  minerals  management  and 
environmental  protection  mandates  of 
the  Secretary.  Many  of  the  authorities 
listed  in  the  original  proposal  are  being 
deleted  because  they  do  not  provide 
direct  authority  for  the  regulations. 


Whether  Title  V  of  the  Federal  Land 
Policy  and  Management  Act  constitutes, 
in  whole  or  in  part,  additional  authority 
for  these  regulations  is  a  question 
currently  being  considered  by  the  Office 
of  the  Solicitor.  The  remaining  items  in 
the  authority  section  are  the  basis  for 
the  general  environmental  mandate  of 
the  Secretary  which  these  proposed 
rules  will  implement  on  mining  claims 
located  on  public  lands.  Section  3809.0-4 
has  been  deleted  because  it  only 
restated  the  obvious  and  was  not 
deemed  necessary. 

In  the  definitions  section,  the 
definitions  of  the  terms  “prospecting 
operations”  and  “exploration 
operations”  have  been  deleted  and  the 
definition  of  the  term  “mining 
operations”  expanded  to  include  all 
mining  operations,  including  prospecting 
and  exploration  operations.  The  terms 
“operator”  and  “mining  claim”  have 
been  slightly  modified  in  order  to  make 
them  more  easily  understood. 

The  terms  “casual  use”  and 
“significant  disturbance”  have  been 
deleted  from  the  proposed  rulemaking. 

A  good  many  comments  indicated 
confusion  about  these  two  terms  and 
their  usage  in  the  rulemaking.  After 
studying  the  terms  and  their  use  in  the 
proposed  rulemaking,  it  was  decided 
that  their  use  was  indeed  confusing  and 
they  could  be  eliminated  from  the 
rulemaking. 

The  definition  of  the  term 
“reclamation”  has  been  totally 
rewritten.  It  now  includes  three 
elements:  Reshaping,  restoration  of  soil 
condition  and  revegetation.  The 
changes,  which  we  believe  make  the 
term  easier  to  understand  and  more 
flexible,  were  made  in  response  to 
comments  that  the  debnition  was  too 
inflexible.  Flexibility  is  needed  to 
provide  standards  for  reasonable 
reclamation  of  lands  disturbed  by 
mining. 

“Wilderness  values”  have  been  added 
to  the  definition  of  “environment”  to 
insure  that  an  environmental  analysis 
considers  those  values  in  Wilderness 
Study  Areas.  A  new  definition  of  the 
term  “road”  has  been  included  because 
a  plan  of  operations  must  be  Bled  in 
every  instance  where  a  road  is  to  be 
constructed  or  upgraded  as  part  of  a 
mining  operation.  Road  location  and 
other  means  of  access  across  any  public 
lands  will  be  considered  and  approved 
as  part  of  the  plan  of  operations  instead 
of  through  an  application  for  a  right-of5 
way  under  title  V  of  the  Federal  Land 
Policy  and  Management  Act.  If  an 
operator  desires  a  right-of-way  as 
defined  in  title  V  of  FLPMA,  he  will 
apply  for  it  under  the  regulations  issued 
under  title  V  of  FLPMA, 


In  addition  to  the  term  “wilderness” 
which  is  defined  in  the  initial  proposed 
rulemaking,  there  are  added  definitions 
of  the  terms  “wilderness  study  area,” 
“wilderness  inventory,”  “impairment  of 
suitability  for  inclusion  in  the 
Wilderness  System,”  “manner  and 
degree”  and  “undue  and  unncessary 
degradation,”  all  related  terms.  These 
terms  are  used  a  number  of  times  in  the 
proposed  rulemaking  and  need  to  be 
defined  so  the  public  has  a  clear 
understanding  of  their  meaning  and  use. 

The  policy  section,  §  3809.0-6,  has 
been  rewritten  in  an  effort  to  make  it 
clearer.  Among  other  changes,  the 
words  “not  a  mere  privilege”  have  been 
added  to  make  the  policy  section  reflect 
more  precisely  that  the  proposed 
rulemaking  is  consistent  with  the  rights 
of  claimants  under  the  provisions  of  the 
United  States  mining  laws.  Another 
signiBcant  change  is  the  addition  of 
language  covering  the  prevention  of 
undue  and  unnecessary  degradation  of 
the  public  lands  and  impairment  of 
wilderness  suitability. 

Section  3809.0-7  has  been  changed  to 
reflect  the  fact  that  the  proposed 
rulemaking  applies  to  all  types  of 
operations  on  all  public  lands  which  are 
subject  to  location  under  the  United 
States  mining  laws  and  to  locatable 
mineral  rights  reserved  by  the  United 
States,  except  those  in  the  National 
Forest  System  and  the  National  Park 
System.  This  section  emphasizes  that 
approved  means  of  access  across  any 
public  lands  granted  under  the  United  ^ 
States  mining  laws  are  subject  to  these 
proposed  regulahons. 

Section  3809.0-8  has  been  deleted 
from  the  proposed  rulemaking.  This  was 
done  to  simplify  the  rulemaking. 

The  section  of  the  proposed 
rulemaking  dealing  with  a  plan  of 
operations,  §  3809.1,  has  been 
renumbered  to  emphasize  that  this 
section  is  the  focal  point  in  mining 
operations  and  sets  the  basis  for  when  a 
plan  is  needed  or  not  needed.  The 
language  of  the  rewritten  section  makes 
clear  the  point  at  which  a  mining 
claimant  will  have  to  file  a  plan  of 
operation  in  ongoing  mining  operations. 
The  section  also  designates  those 
actions  that  can  be  carried  on  without 
the  filing  of  a  plan  of  operations.  This 
difference  is  based  on  actions  that  will 
not  normally  cause  undue  or 
unnecessary  degradation  or  the 
impairment  of  wilderness  suitability. 

The  significant  difference  between 
this  proposed  rulemaking  and  the 
interim  final  rulemaking  covering  mining 
on  lands  under  wilderness  review 
concerns  mining  operations  in  existence 
on  October  21, 1976.  Since  only  a  small 
number  of  existing  mining  operations 
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are  expected  to  occur  on  lands  under 
wilderness  review,  it  was  decided  that 
those  operators  with  mining  operations 
that  were  in  existence  on  October  21, 
1976,  would  not  be  required  to  file  a  plan 
of  operations  unless  found  to  be 
exceeding  manner  and  degree  or  causing 
undue  or  unnecessary  degradation.  If, 
through  monitoring,  an  operator  on 
lands  under  wilderness  review  is  found 
to  be  exceeding  manner  and  degree  or  is 
causing  undue  or  unnecessary 
degradation,  that  operator  can  be 
instructed  to  come  into  compliance  with 
the  interim  final  rulemaking,  including 
reclamation,  and  be  required  to  file  a 
plan  of  operations. 

The  public  is  requested  to  note  and 
comment  on  the  difference  between  the 
provisions  of  this  proposed  rulemaking 
and  the  interim  final  rulemaking  on 
lands  under  wilderness  review  on  the 
question  of  excluding  those  operators 
with  mining  operations  in  existence  on 
October  21, 1976,  from  the  requirement 
to  file  a  plan  of  operations  so  that  the 
Department  of  the  Interior  will  have 
those  comments  for  consideration  during 
the  decisionmaking  process  on  the  final 
rulemaking. 

Many  of  the  changes  made  in  the  plan 
of  operations  sections  are  editorial  and 
are  designed  to  make  the  provision  more 
readable  and  more  easily  understood. , 
Many  of  the  changes  were  designed  to 
make  the  plan  a  document  that  will  be 
useful  to  the  Government  but  at  the 
same  time  be  less  of  a  burden  for  the 
operator  to  prepare. 

Plan  approval  procedures  have  been 
redesigned  to  emphasize  the  overall 
impacts  on  operations  that  must  be 
considered  by  the  authorized  officer  in 
approving  a  plan,  to  accommodate  the 
elimination  of  the  notice  of  intent 
provisions  that  were  contained  in  the 
previous  proposal  and  to  make  it  clear 
that  time  in  excess  of  90  days  provided 
for  plan  approval  may  be  needed  in 
those  cases  where  an  environmental 
statemant,  compliance  with  section  106 
of  the  National  Hi^orical  Preservation 
Act  or  section  7  of  the  Endangered 
Species  Act  are  required.  These  changes 
were  adopted  in  response  to  comments 
that  felt  that  the  first  proposal  needed 
changes  in  these  areas. 

In  connection  with  the  requirement  for 
an  environmental  statement,  the 
authorized  officer  is  required  to  notify 
the  operator  if  an  environmental 
statement  of  compliance  with  the 
National  Historical  Preservation  Act  is 
required.  Further,  operations  cannot  be 
initiated  under  an  approved  plan  of 
operations  covered  by  an  environmental 
impact  statement  until  30  days  after  it  is 
submitted  to  the  Environmental 
Protection  Agency.  The  changes  in  the 


proposed  rulemaking  make  the  point 
that  only  those  cultural  resources  that 
have  been  identified  and  which  are 
covered  by  the  National  Historical 
Preservation  Act  and  Executive  Order 
11593  will  be  the  basis  for  delay  in  the 
approval  of  a  plan  of  opertions. 

As  was  pointed  out  in  several  of  the 
comments,  the  proposed  rulemaking  was 
silent  on  the  question  of  whether  a  plan 
of  operations  could  be  transferred  or 
not.  Provisions  have  been  added 
covering  the  transfer  of  a  plan  of 
operations. 

A  new  section  covering  requirements 
for  approval  of  a  plan  of  operations  in 
wilderness  study  areas  has  been  added 
to  the  proposed  rulemaking.  This  new 
section  is  consistent  with  the 
responsibility  of  the  Secretary  of  the 
Interior  under  section  603  of  the  Federal 
Land  Policy  and  Management  Act,  and 
is  needed  because  these  regulations, 
when  they  become  final,  will  apply  to 
wilderness  study  areas.  This  section 
contains  the  requirements  contained  in 
the  43  CFR  Part  3802,  the  interim  final 
rulemaking  covering  wilderness  study 
areas.  Even  though  the  wilderness 
provisions  are  repeated  as  an  integral 
part  of  this  proposed  rulemaking,  the 
provisions  have  already  been 
contemplated  by  the  completed 
rulemaking  procedure  for  Part  3802  and 
no  changes  are  anticipated  in  the 
wilderness  provisions  of  the  final 
rulemaking  on  Part  3809.  Section  603(c) 
of  the  Federal  Land  Policy  and 
Management  Act  provides  that  the 
Secretary  shall  manage  wilderness 
areas  so  as  not  to  impair  their 
wilderness  character.  The  section  will 
allow  mining  activities  under  the  United 
States  mining  laws  in  the  mamier  and 
degree  in  which  they  were  being 
conducted  on  October  21, 1976.  A 
different  standard  is  imposed  by  the 
section  for  mining  operations  that  were 
commenced  after  October  21, 1976,  in  an 
area  designated  as  a  wilderness  study 
area.  The  procedures  in  $  3809.1'^  for 
modification  of  plans  of  operations  have 
been  changed  in  response  to  a  number 
of  comments.  The  changes  incorporate 
an  appeal  procedure  for  most  plans  to 
the  appropriate  State  Director  to  provide 
a  greater  degree  of  assurance  that 
approved  operations  already  in  progress 
will  not  be  imreasonably  interfered  with 
because  of  a  proposed  modification  of 
the  plan  of  operations. 

A  change  in  the  section  dealing  with 
existing  operations  is  designed  to  bring 
the  proposed  rulemaking  into 
conformance  with  the  Forest  Service 
regulations  on  the  period  allowed  for 
compliance  on  existing  operations.  The 
new  language  also  makes  it  clear  that 


the  operator  must  comply  with  the 
actions  recommended  by  the  authorized 
officer.  This  is  to  assure  that  the  final 
rulemaking  does  not  condone  actions 
that  pose  an  immediate  threat  of  undue 
or  unnecessary  degradation  to  the  public 
lands,  and  thereby  place  the  Secretary 
of  the  Interior  in  the  position  of  issuing 
regulations  that  violate  the  provisions  of 
the  Federal  Land  Policy  and 
Management  Act. 

Changes  in  the  bonding  section 
(§  3809.1-8)  are  designed  to  make  it 
clear  that  the  amount  of  any  bond 
required  will  be  based  on  the  actual  cost 
of  reclamation  and  that  the  bond  for  a 
single  operation  can  be  any  amount  set 
by  the  authorized  officer.  The  authorized 
officer  may  determine  not  to  require  a 
bond  if  the  amount  of  environmental 
damage  is  nominal  or  the  past  record  of 
the  operator  for  reclamation  is  excellent. 
The  section  also  makes  it  clear  that  the 
optional  statewide  and  nationwide 
bonds  do  not  apply  to  single  operations. 
This  provision  was  misunderstood  by 
many  who  commented.  The  change  in 
subsection  (c)  is  designed  to  make  it 
clear  that  statewide  and  nationwide 
bonds  are  an  option  available  to 
operators  who  wish  to  avail  themselves 
of  them.  If  the  option  is  selected  by  the 
operator,  the  minimum  amounts  are  set 
administratively.  Further  changes  are 
designed  to  allow  for  a  reduction  of  the 
period  of  extended  liability  in  non- 
wilderness  areas  because  revegetation 
is  either  likely  to  occur  before  the  end  of 
the  period  of  extended  liability  or 
conditions  may  not  permit  it.  Five  years 
is  usually  the  minimum  period  necessary 
to  ascertain  whether  revegetation  will 
be  successful.  The  authorized  officer  is 
given  the  authority  to  extend  the  bond  to 
cover  this  period.  However,  to  extend 
liability,  the  authorized  officer  is 
required  to  balance  the  likelihood  of 
successful  revegetation  against  the 
economic  impact  of  extended  liability  on 
the  operator. 

A  change  was  also  made  in 
subsection  (e)  concerning  the  release  of 
the  bond  and  plan  of  operations  when 
the  mining  claim  is  patented.  If  the 
bond — or  plan — covered  approved 
means  of  access  is  outside  the 
boundaries  of  the  claim,  that  portion  of 
the  bond  and  plan  will  remain  in  effect 
after  the  claim  is  patented.  The  operator 
will  be  released  from  this  portion  of  the 
bond  and  plan  only  after  he  either 
completes  reclamation  or  obtains  a 
right-of-way  under  title  V  of  FLPMA. 

New  language  covering  bonds  in  the 
California  Desert  Conservafion  Area  is 
also  incorporated. 

Also,  in  accordance  with  the 
responsibility  of  the  Secretary  under 


13958 


Federal  Register  /  Vol.  45.  No.  43  /  Monday.  March  3,  1980  /  Proposed  Rules  . 


section  603  of  FLPMA,  a  new  provision. 

§  3809.1-9,  has  been  added  to  the 
proposed  rules  to  clarify  the  rights  and 
limitations  on  exploration  and  mining  in 
any  areas  which  have  been  designated 
part  of  the  National  Wilderness 
Preservation  System  by  Congress. 

Many  of  the  comments  received  on 
the  original  proposal  made  the  following 
analysis  of  die  regulations  and  mining 
activities  in  general:  because  the 
definition  of  "signiHcant  disturbance”  or 
the  delineation  of  when  a  plan  of 
operations  must  be  Hied  are  unclear, 
almost  any  activity  or  type  of  operation 
will  require  the  operator  to  file  a  notice 
of  intent  in  order  to  obtain  a 
determination  as  to  whether  a  plan  is 
required.  Successful  exploration, 
especially  for  smaller  operations,  is 
dependent  upon  avoiding  the  delay 
which  may  be  caused  by  awaiting 
approval  of  a  notice  of  intent  or  plan  of 
operations.  The  exact  nature  of 
exploration  is  unknown  when 
operations  commence  and  changes  as 
operations  proceed.  This  makes  it 
difficult  to  file  a  notice  of  intent  or  plan 
of  operations  which  includes  exactly 
where  the  operations  will  take  place  and 
to  what  extent  they  will  be  conducted. 
On  the  basis  of  the  observations,  it  was 
suggested  that  the  regulations  be 
changed  to  clearly  state  the 
requirements,  regulate  operations  in 
direct  proportion  to  the  likelihood  of 
damage,  and  provide  less  regulation  of 
fluid  exploration  operations  which 
demand  timely  adjustment  to  changing 
circumstances. 

The  original  notice  of  intent/ 
“significant  disturbance”  concept  has 
been  eliminated  and  replaced  with  a 
new  procedure  which  defines  more  . 
precisely  when  a  plan  of  operations  is 
required.  Under  the  new  procedure 
(§  3809.1),  “mining  operations”  and 
other  operations  (“prospecting”  and 
“exploration”)  which  involve  certain 
specified  activity  (road  construction, 
destruction  of  trees,  use  of  motorized 
vehicles  in  closed  areas,  etc.)  will 
require  a  plan  of  operations. 

The  exception  for  filing  a  plan  of 
operations  in  the  case  of  subsurface 
mining  operations  in  §  3809.2-2(d)  of  the 
first  proposed  rulemaking  has  been 
deleted  because  it  did  not  adequately 
define  when  a  plan  was  required.  A 
specific  standard  for  what  subsurface 
operations  would  cause  significant 
disturbance  could  not  be  formulated.  A 
standard  which  would  permit  a 
specified  amount  of  surface  disturbance 
in  connection  with  subsurface 
operations  was  rejected  because  it 
would  discriminate  between  surface  and 
subsurface  operators.  Therefore,  a  plan 


is  required  for  both  types  of  mining 
operations. 

The  term  “technical  examination”  has 
been  deleted  as  those  requirements  are 
already  inherent  in  the  environmental 
assessment  report.  The  environmental 
assessment  will  identify  the  anticipated 
impacts  and  subsequent  mitigating 
measures  to  be  included  in  an  approved 
plan  of  operations. 

Section  3809.2-l(c)  has  been  changed 
to  clarify  that  public  participation  is  not 
required  in  the  plan  approval  process, 
but  that  public  participation  may  be 
solicited  if  the  means  are  available  to 
permit  realistic  consideration  of  public 
views  within  the  period  permitted  for 
approval  of  the  plan  of  operations, 
liiere  is  an  editorial  change  in  S  3809.2- 
1(c),  and  the  title  of  $  3809.2-2  is  being 
changed  to  better  reflect  the  contents  of 
the  section.  The  guidelines  that  were  in 
(1)  and  (2)  of  §  3809.3-2(b),  now 
§  3809.2-2(b)  have  been  suspended  and 
they  have  been  deleted. 

Section  3809.2-2(d),  as  now  drafted, 
simplifies  and  clarifies  the  standard  for 
visual  resources  by  placing 
responsibility  for  identifying  them  on  the 
authorized  officer.  Subsection  (f)  of 
§  3809.2-2  has  been  changed  to  indicate 
that  paleontological  fossils  of  rare 
scientific  importance  are  protected 
under  the  authority  of  FLPMA,  as  well 
as  the  Antiquities  Act  of  1906.  Another 
change  in  this  subsection  transfers  the 
financial  responsibility  for  investigating 
cultural  or  paleontological  resources 
discovered  during  the  conduct  of 
operations  from  the  operator  to  the 
Government.  This  will  further  encourage 
the  preservation  of  these  resources. 

Changes  have  been  made  in 
subsection  (h)  of  §  3809.2-2  to 
correspond  with  the  change  in  the 
definition  of  “reclamation.”  The  change 
recognizes  the  site-sensitive  nature  of 
reclamation  and  gives  the  authorized 
officer  discretion  to  establish  the 
specific  requirements,  for  reclamation, 
in  each  Plan  of  Operations. 

A  change  is  being  made  in  subsection 
(i)  of  §  3809.2-2  to  make  it  clear  that 
survey  markers  will  be  replaced  in 
accordance  with  the  directions  of  the 
authorized  officer  and  that  the  operator 
is  responsible  for  only  that  damage 
caused  by  his  operations. 

Section  3809.4-1  of  the  first  proposed 
rulemaking  has  been  deleted  and 
replaced  by  a  new  §  3809.3-1.  New 
5  3809.3-1  is  a  rewrite  of  former 
§  3809.3-3  that  has  been  substantially 
changed  to  require  the  Secretary  to  take 
steps  which  may  culminate  in 
rulemaking  to  permit  the  States  to 
enforce  their  laws  and  regulations  on 
public  land. 


After  further  examination  of  the 
authority  of  the  Secretary  to  issue  these 
regulations,  it  has  been  decided  that  the 
authorized  officer  will  not  unilaterally 
suspend  operations  without  first 
obtaining  a  court  order  enjoining 
operations  which  are  determined  to  be 
in  violation  of  the  regulations. 

Therefore,  appropriate  changes  have 
been  made  in  §  3809.3-2.  Violators  of  the 
regulations  may  still  be  subject  to  court 
action  for  damages  if  there  is  no  bond  to 
cover  the  damage  done. 

Section  3809.3-3  has  been  changed  to 
clarify  the  right  of  access  by  the 
operator  and  to  permit  the  operator  to 
comply  with  State  and  local  laws  or 
ordinances  concerning  health  and  safety 
without  obtaining  the  approval  of  the 
authorized  officer.  It  has  also  been 
changed  to  accord  with  the  alteration  of 
the  rights  of  claimants  to  the  surface  of 
mining  claims  under  the  Act  of  July  23, 
1955.  A  similar  change  concerning  the 
right  of  access  by  governmental 
representatives  has  been  made  in 
§  3809.3-7. 

Finally,  a  change  has  been  made  in 
§  3809.3-9  that  is  designed  to  permit 
variances  for  structures  and  other 
facilities  which  may  be  beneficial  to  the 
public.  A  change  in  former  §  3809.5,  now 
§  3809.4,  the  appeals  section,  is  designed 
to  make  it  clear  that  the  general  public 
does  not  have  a  right  to  appeal  a 
decision  of  the  authorized  officer. 

The  principal  authors  of  this  proposed 
rulemaking  are  Robert  Anderson  of  the 
Division  of  Minerals  Resources  and 
Robert  C.  Bruce  of  the  Office  of 
Legislation  and  Regulatory 
Management,  all  of  the  Bureau  of  Land 
Management,  and  the  staffs  of  the 
Assistant  Secretary  for  land  and  Water 
Resources  and  of  the  Office  of  the 
Solicitor. 

A  large  number  of  the  comments 
received  questioned  the  determination 
made  in  the  initial  proposed  rulemaking 
that  the  issuance  of  the  document  did 
not  require  the  preparation  of  a 
regulatory  analysis.  After  careful 
consideration  of  the  comments  and  the 
content  of  the  proposed  rulemaking,  the 
Department  of  the  Interior  decided  that 
this  document  is  a  significant 
rulemaking  and  requires  a  regulatory 
analysis  under  Executive  Order  12044 
and  43  CFR  Part  14. 

It  is  hereby  determined  that  the 
publication  of  this  proposed  rulemaking 
is  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  an  environmental 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C)  is 
required  and  has  been  prepared. 
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Under  the  authority  of  sections  2319 
(30  U.S.C.  22)  and  2478  (43  U.S.C.  1201) 
of  the  Revised  Statutes  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.).  Part  3800, 
Group  3800,  Subchapter  C,  Chapter  II, 
Title  43  of  the  Code  of  Federal 
Regulations  is  revised  by  adding  a  new 
Subpart  3809  as  follows: 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

General 

Subpart  3809— Surface  Management 

Sec. 

3809.0-1  Purpose. 

3809.0-2  Objectives. 

3809.0-3  Authority. 

3809.0-5  DeHnitions. 

3809.0-6  Policy. 

3809.0-7  Scope. 

3809.1  Plan  of  operations. 

3809.1- 1  When  not  required. 

3809.1- 2  When  required. 

3809.1- 3  Contents  of  plan. 

3809.1- 4  Plan  approval. 

3809.1- 5  Additional  requirements  for 
approval  of  a  plan  of  operations  in 
wilderness  study  areas. 

3809.1- 6  Modification  of  plan. 

3809.1- 7  Existing  operations. 

3809.1- 8  Bond  requirements. 

3809.1- 9  Operations  within  Bureau  of  Land 
Management  Wilderness  Areas. 

3809.2  Environmental  protection. 

3809.2- 1  Environmental  assessment. 

3809.2- 2  Requirements  for  environmental 
protection. 

3809.3  General  provisions. 

3809.3- 1  Applicability  of  State  law. 

3809.3- 2  Noncompliance. 

3809.3- 3  Access. 

3809.3- 4  Multiple-use  conflicts. 

3809.3- 5  Fire  prevention  and  control. 

3809.3- 6  Maintenance  and  public  safety. 

3809.3- 7  Inspection. 

3809.3- 8  Notice  of  suspension  of  operations. 

3809.3- 9  Cessation  of  operations. 

3809.4  Appeals. 

3809.5  Public  availability  of  information. 

3809.6  Patenting  of  mining  claims  within  the 
boundaries  of  the  California  Desert 
Conservation  Area. 

Authority:  Sec.  2319  of  the  Revised  Statutes 
(30  U.S.C.  22  et  seq  ),  Sec.  2478  of  Revised 
Statutes,  as  amended  (43  U.S.C.  1201);  secs. 
302,  303,  601  and  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.). 

General 

Subpart  3809— Surface  Management 

§  3809.0-1  Purpose. 

The  purpose  of  this  subpart  is  to 
establish  procedures  to  afford 
environmental  protection  to  public  lands 
and  their  resources  by  preventing 
impairment  of  wilderness  suitability  or 
undue  or  unnecessary  degradation  of  the 
lands  and  resources  which  may  result 
from  mining  operations  authorized  by 


the  United  States  mining  laws  (30  U.S.C. 
22-54). 

§3809.0-2  Objectives. 

The  objectives  of  this  regulation  are 
to: 

(a)  Allow  and  not  unduly  hinder 
mineral  entry,  exploration,  location, 
operations  and  purchase  pursuant  to  the 
United  States  Mining  Laws,  in  ways  that 
will  protect  the  scenic,  scientific  and 
enviromental  values  of  the  public  lands 
against  impairment  of  wilderness  values 
and  undue  or  unnecessary  damage  and 
to  provide  that  management  with 
respect  to  minerals  operations  is 
coordinated  with  appropriate  State  and 
local  govermental  agencies. 

(b)  Assure  management  programs  that 
reflect  consistency  between  the  United 
States  mining  laws  and  other 
appropriate  statutes. 

§  3809.0-3  Authority. 

(a)  Section  2319  of  the  Revised 
Statutes  (30  U.S.C.  22  et  seq.)  provides 
that  the  exploration,  location  and 
purchase  of  valuable  mineral  deposits 
on  the  public  lands  shall  be  "under 
regulations  prescribed  by  law,”  and 
section  2478  of  the  Revised  Statutes,  as 
amended  (43  U.S.C.  1201),  provides  that 
those  regulations  shall  be  issued  by  the 
Secretary. 

(b)  Sections  302,  303,  601  and  603  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701 
et  seq.)  require  the  Secretary  to  take  any 
action,  by  regulation  or  otherwise,  to 
prevent  impairment  or  uimecessary  or 
undue  degradation  of  the  public  lands 
and  other  resources,  or  afford 
environmental  protection. 

§3809.0-5  Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  "Mining  operations”  means  all 
functions,  work,  facilities,  and  activities 
in  connection  with  the  prospecting, 
development,  and  extraction  or 
processing  of  mineral  deposits  locatable 
under  the  provisions  of  the  Mining  Law 
of  1872  and  all  uses  reasonably  incident 
thereto,  whether  on  a  mining  claim  or 
not,  including  the  construction  of  roads 
and  other  means  of  access  to  and  across 
lands  subject  to  these  regulations  and 
making  road  improvements,  whether  the 
operations  take  place  on  or  off  the 
claim. 

(b)  "Operator”  means  a  person 
conducting  or  proposing  to  conduct 
mining  operations. 

(c)  "Mining  claim”  means  any 
unpatented  mining  claim,  millsite,  or 
tunnel  site  authorized  by  the  United 
States  mining  laws. 

(d)  "Reclamation,”  which  shall  be 
commenced,  conducted  and  completed 


as  soon  after  disturbance  as  possible 
without  undue  interference  with  mining 
operations,  means — 

(1)  As  it  applies  to  wilderness  study 
areas  or  potential  wilderness  study 
areas: 

(A)  Reshaping  of  the  lands  disturbed 
or  affected  by  mining  operations,  to  its 
approximate  original  contour  or  to  an 
appropriate  contour,  considering  the 
surrounding  topography  as  determined 
by  the  authorized  officer; 

(B)  Restoring  such  reshaped  lands  by 
replacement  of  top  soil;  and, 

(C)  Revegetating  the  lands  by  using 
species  previously  occurring  in  the  area 
at  least  to  the  point  where  natural 
succession  is  occurring. 

(2)  As  it  applies  to  all  other  public 
lands: 

(A)  Reshaping  of  the  land  disturbed  or 
affected  by  mining  operations,  where 
feasible,  to  its  approximate  original 
contour  or  to  an  appropriate  contoiu* 
considering  the  surroimding  topography 
and  approved  post-mining  or  post¬ 
exploration  uses  of  the  area  as 
determined  by  the  authorized  officer. 
The  authorized  officer  may  approve  the 
retention  of  a  stable  highwall  or  other 
mine  workings  to  preserve  evidence  of 
mineralization  or  where  reclamation  is 
not  feasible; 

(B)  Restoring  such  lands,  where 
feasible,  by  the  replacement  of  top  soil; 

(C)  Revegetating  such  lands,  where 
feasible,  so  as  to  provide  a  diverse 
vegetative  cover,  native  to  the  area  (or 
introduced  species  where  desirable  and 
necessary  to  achieve  the  approved  post¬ 
mining  or  post-exploration  land  use)  and 
capable  of  self -regeneration  at  least 
equal  in  permanence  to  the  natural 
vegetation. 

(e)  "Environment”  means  smface  and 
subsurface  resources,  both  tangible  and 
intangible,  including  air,  water,  mineral, 
scenic,  cultural,  paleontological, 
vegetative,  soil,  wildlife,  fish  and 
wilderness  values. 

(f)  "Road”  means  an  access  route 
which  has  been  improved  and 
maintained  by  mechanical  means  to 
ensure  relatively  regular  and  continuous 
use  by  vehicles.  It  does  not  include  a 
trail  or  way  which  has  been  created  and 
is  maintained  solely  by  the  passage  of 
vehicles. 

(g)  "Wilderness”  means  an  area  of 
undeveloped  public  land  retaining  its 
primeval  character  and  influence, 
without  permanent  improvements  or 
human  habitation,  which  is  protected 
and  managed  so  as  to  preserve  its 
natural  conditions  and  which; 

(1)  Generally  appears  to  have  been 
affected  primarily  by  the  forces  of 
nature,  with  the  imprint  of  man’s  work 
substantially  unnoticeable; 
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(2)  Has  outstanding  opportunities  for 
solitude  or  a  primitive  and  unconfined 
type  of  recreation; 

(3)  Has  at  least  5,000  acres  of  land  or 
is  of  sufficient  size  as  to  make 
practicable  its  preservation  or  a 
roadless  island;  and 

(4)  May  also  contain  ecological, 
geological  or  other  features  of  scientific, 
educational,  scenic  or  historical  value. 

It  also  means,  in  contrast  with  those 
areas  where  man  and  his  own  works 
dominate  the  landscape,  an  area  where 
the  earth  and  its  community  of  life  are 
untrammeled  by  man,  where  man 
himself  is  a  visitor  who  does  not  remain. 

(h)  “Wilderness  study  area”  means  a 
roadless  area  of  5,000  acres  or  more  or 
roadless  island  which  has  been  found  to 
have  wilderness  characteristics  (thus 
having  the  potential  of  being  included  in 
the  National  Wilderness  Preservation 
System],  which  shall  be  subject  to 
intensive  analysis  through  the  Bureau  of 
Land  Managment's  planning  system  and 
public  review  to  determine  wilderness 
suitability,  and  is  not  yet  the  subject  of 
the  Congressional  decision  regarding  its 
designation  as  wilderness. 

(i)  "Wilderness  inventory”  means  an 
evaluation  conducted  under  the  Bureau 
of  Land  Management  wilderness 
inventory  procedures  in  the  form  of  a 
written  description  and  map  showing 
those  lands  that  meet  the  wilderness 
criteria  established  under  section  603(a] 
of  the  Federal  Land  Policy  and 
Management  Act. 

(j)  “Impairment  of  suitability  for 
inclusion  in  the  Wilderness  System” 
means  taking  actions  that  cause 
impacts,  that  cannot  be  reclaimed  to  the 
point  of  being  substantially 
unnoticeable  in  the  ares  as  a  whole  by 
the  time  the  Secretary  of  the  Interior  is 
scheduled  to  make  a  recommendation  to 
the  President  on  the  suitability  of  a 
wilderness  study  area  for  the  inclusion 
in  the  National  Wilderness  Preservation 
System,  or  have  degraded  wilderness 
values  so  far,  compared  with  the  area’s 
values  for  other  purposes,  as  to 
significantly  constrain  the  Secretary's 
recommendation  with  respect  to  the 
area’s  suitability  for  preservation  as 
wilderness. 

(1)  "Manner  and  degree”  means 
existing  operation  will  be  defined 
geographically  by  the  area  of  active 
development  and  the  logical  adjacent 
(not  necessarily  contiguous) 
continuation  of  the  existing  activity,  and 
not  necessarily  by  the  boundary  of  a 
particular  claim,  and  in  some  cases,  a 
change  in  the  kind  of  activity  if  the 
impacts  from  the  continuation  and 
change  of  activity  are  not  of  a 
signiHcantly  different  kind  than  the 


existing  impacts.  However,  the 
signifianct  measure  for  these  activities  is 
still  the  impact  they  are  having  on  the 
wilderness  potential  of  an  area.  It  is  the 
actual  use  of  the  area,  and  not 'the 
existence  of  an  entitlement  for  use, 
which  is  the  controlling  factor.  In  other 
words,  an  existing  activity,  even  if 
impairing,  may  continue  to  be  expanded 
in  an  area  or  progress  to  the  hext  stage 
of  development  so  long  as  the  additional 
impacts  are  not  significantly  different 
than  those  caused  by  the  existing 
activity.  In  determining  the  manner  and 
degree  of  existing  operations,  a  rule  of 
reason  shall  be  employed. 

(l)  “Valid  existing  ri]^t”  means  a  valid 
discovery  had  been  made  on  a  mining 
claim  on  October  21. 1976,  and  continues 
to  be  valid  at  the  time  of  exercise. 

(m)  "Undue  or  unnecessary 
degradation”  means  impacts  greater 
than  those  that  would  normally  be 
expected  from  an  activity  being 
accomplished  in  compliance  with 
current  standards  and  regulations  and 

.  based  on  sound  practices  including  use 
of  the  best  reasonable  available 
technology. 

(n)  "Authorized  officer”  means  any 
employee  of  the  Bureau  of  Land 
Management  to  whom  has  been 
delegated  the  authority  to  perform  the 
duties  described  in  this  part. 

(o)  "Substantially  unnoticeable” 
means  something  that  either  is  so 
insigniHcant  is  to  be  only  a  minor 
feature  of  the  overall  area  or  is  not 
distinctly  recognizable  by  the  average 
visitor  as  being  man-made  or  man- 
caused  because  of  age,  weather  or 
biological  change. 

§>3S09.0-6  Policy. 

It  is  the  policy  of  this  regulation  to 
encourage  the  development  of  Federal 
mineral  resources.  Under  the  1872 
Mining  Law  (30  U.S.C.  22  et  se^.),  a 
person  has  a  statutory  right,  not  a  mere 
privilege,  consistent  with  Departmental 
regulations,  to  go  upon  the  open 
(unappropriated  and  unreserved)  public 
lands  for  the  purpose  of  mineral 
prospecting,  exploration,  development 
'  and  extracting.  Statutory  responsibilities 
require  that  mining  operations  include 
adequate  and  responsible  measures  to 
prevent  undue  or  unncecessary 
degradation  of  the  public  lands, 
impairment  of  wilderness  suitability  and 
hazards  to  the  public  health  and  safety. 

§3809.0-7  Scope. 

(a)  These  regulations  apply  to  mining 
operations  conducted  under  the  United 
States  Mining  Laws,  as  they  affect  the 
^  resources  and  environment  of  all  public 
lands  which  are  subject  to  location 
under  those  laws,  and  to  lands  where 


the  surface  has  been  patented  and  the 
minerals  subject  to  location  under  those 
laws  have  been  reserved  by  the  United 
States,  except  those  within  units  of  the 
National  Park  System,  and<within  the 
National  Forest  System. 

(b)  These  regulations  apply  to  mining 
operations  conducted  on  lands  subject 
to  the  following  laws: 

(1)  Section  9  of  the  Act  of  December 
29, 1916  (43  U.S.C.  299),  stockraising 
homesteads; 

(2)  The  Act  of  January  29, 1929  (30 
U.kc.  300),  stock-driveway 
withdrawals; 

(3)  The  Act  of  April  23. 1932  (43  U.S.C. 
154),  reclamation  withdrawals; 

(4)  The  Act  of  April  8, 1949  (62  Stat.  , 
162),  revested  Oregon  and  California 
Railroad  and  reconveyed  Coos  Bay 
Wagon  Road  grant  lands; 

(5)  The  Alaska  Public  Sales  Act  of 
August  30, 1949  (43  U.S.C.  687b-2  and  b- 
4);  and 

(6)  The  Wild  and  Scenic  Rivers  Act  of 
October  2, 1968,  as  amended  (16  U.S.C. 
1271-1278). 

(c)  These  regulations  apply  to  roads 
and  other  approved  means  of  access 
across  public  land,  constructed  or 
maintained  imder  the  United  States 
mining  laws. 

§  3809.1  Plan  of  operations. 

An  approved  plan  of  operations  shall 
include  appropriate  environmental 
protection  and  reclamation  measures 
selected  by  the  authorized  officer  that 
shall  be  carried  out  by  the  operator.  An 
operator  may  prepare  and  submit  with  a 
plan  of  operations  measures  for  the 
reclamation  of  the  affected  area. 

§  3809.1-1  When  required. 

An  approved  plan  of  operations  is 
required  prior  to  commencing: 

(a)  Any  mining  operations  which 
involve  construction  of  roads,  bridges, 
landing  areas  for  aircraft,  or  improving 
or  maintaining  such  access  facilities  in  a 
way  that  alters  the  alignment,  width, 
gradient,  size  or  character  of  such 
facilities; 

(b)  Any  mining  operations  which 
destroy  trees  two  or  more  inches  in 
diameter  at  the  base; 

(c)  Mining  operations  using  tracked 
vehicles  or  mechanized  earth  moving 
equipment,  such  as  bulldozers  or 
backhoes; 

(d)  Any  mining  operations  using 
motorized  vehicles  over  other  than 
“open  use  areas  and  trails”  as  dehned  in 
Subpart  8340  of  this  title.  Off-Road 
Vehicles,  or  which  violate  the 
restrictions  of  limited  areas  or  tracts 
unless  the  use  of  a  motorized  vehicle  is 
covered  by  a  temporary  use  permit 
issued  under  Subpart  8372  of  this  title. 
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(e)  The  construction  or  placing  of  any 
mobile,  portable  or  Hxed  structures  on 
public  lands  for  more  than  30  days; 

(f)  Any  mining  operations  requiring 
the  use  of  explosives;  or, 

(g)  Any  operation  which  may  cause 
changes  in  a  water  course. 

§  3809.1-2  When  not  required. 

A  plan  of  operations  is  not  required 
when: 

(a)  Searching  for  and  occasionally 
removing  mineral  samples  or  specimens; 

(b)  Operating  motorized  vehicles  over 
“open  use  areas  and  trails”  or  “limited 
areas  and  trails”  as  defined  in  Subpart 
8340  of  this  title,  so  long  as  the  vehicles 
conform  to  the  operating  regulations  and 
vehicle  standards  contained  in  that 
subpart,  and  do  not  violate  the 
restrictions  of  limited  areas  and  trails; 

(c)  Maintaining  or  making  minor 
improvements  of  existing  roads,  trails, 
bridges,  landing  areas  for  aircraft,  or 
other  facilities  for  any  other  means  of 
access  where  such  improvement  or 
maintenance  does  not  alter  the 
alignment,  width,  gradient,  size  or 
character  of  such  facilities;  or 

(d)  Making  geological,  radiometric, 
geochemical,  geophysical  or  other  tests 
and  measurements  using  instruments, 
devices  or  drilling  equipment  which  are 
transported  without  using  mechanized 
earth  moving  equipment  or  tracked 
vehicles. 

§  3809.1-3  Contents  of  plan. 

(a)  A  plan  of  operations  shall  be  filed 
with  the  District  OfHce  of  the  Bureau  of 
Land  Management  in  which  the  claim  is 
located. 

(b)  No  special  form  is  required  to  Hie  a 
plan  of  operations. 

(c)  The  plan  of  operations  shall 
include: 

(1)  The  name  and  mailing  address 
both  of  the  person  for  whom  the 
operations  will  be  conducted  and  of  the 
person  who  will  be  in  charge  of  the 
operations  and  should  be  contacted 
concerning  reclamation  or  other  aspects 
of  the  operation  (any  change  in  the 
mailing  address  shall  be  reported 
promptly  to  the  authorized  ofHcer); 

(2)  A  map.  preferably  a  topographic 
map,  or  sketch  showing  present  road, 
bridge,  or  aircraft  landing  area  locations 
or  other  means  of  access,  proposed 
road,  bridge,  aircraft  landing  area 
locations  or  other  means  of  access,  and 
size  of  areas  where  surface  resources 
will  be  disturbed: 

(3)  Information  sufHcient  to  describe 
either  the  entire  operation  proposed  or 
reasonably  foreseeable  operations  (See 
§  3809.1-6  of  this  title)  and  how  they 
would  be  conducted,  including  the 
nature  and  location  of  actual  or 


proposed  structures  and  facilities.  An 
operator  may  submit  proposed 
reclamation  measures  as  part  of  the  plan 
of  operations.  (See  §  3809.2-2  of  this 
title). 

(4)  The  type  and  condition  of  existing 
and  proposed  roads,  bridges  or  aircraft 
landing  areas,  including  other  means  of 
access,  the  means  of  transportation  to 
be  used  and  the  estimated  period  during 
which  the  proposed  activity  will  take 
place; 

(5)  If  and  when  applicable,  the  serial 
number  assigned  to  the  mining  claim, 
mill  or  tunnel  site  filed  pursuant  to 
subpart  3833  of  this  title,  and 

(6)  For  mining  operations  on-going  in 
wilderness  study  areas  on  or  before 
October  21, 1976,  a  statement  as  to 
manner  and  degree  of  the  mining 
operations  as  they  occurred  on  or  before 
October  21, 1976. 

§  3809.1-4  Plan  approval. 

(a)  The  authorized  ofHcer  shall 
promptly  acknowledge  receipt  of  a  plan 
of  operations; 

(b)  Within  30  days  of  receipt  of  a  plan 
of  operations,  the  authorized  officer 
shall  review  the  proposal,  considering 
the  economic,  technical  and  legal  factors 
of  the  operation  in  determining  the 
requirements  needed  to  prevent 
impairment  of  wilderness  suitability  on 
lands  under  wilderness  review  or  undue 
or  unnecessary  degradation  of  the  public 
lands,  and  notify  the  operator,  in 
writing: 

(1)  That  the  plan  of  operations  is 
approved  or  is  unacceptable  and  the 
reasons  therefor,  or 

(2)  Of  any  changes  in,  or  additions  to. 
the  plan  of  operations  considered 
necessary  to  meet  the  purpose  of  these 
regulations; 

(3)  That  information  sufficient  to 
describe  either  the  entire  operation  is 
being  reviewed,  but  that  more  time,  not 
to  exceed  an  additional  60  days  is 
necessary  to  complete  such  review, 
setting  forth  the  reasons  why  additional 
time  is  needed,  except  in  those 
instances  where  it  is  determined  that  an 
Environmental  Impact  Statement  or 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act 
(NHPA)  or  the  Endangered  Species  Act 
is  needed.  Periods  during  which  the  area 
of  operations  is  inaccessible  for 
inspection  due  to  climatic  conditions, 
fire  hazards  or  other  physical  conditions 
or  legal  impediments,  shall  not  be 
included  when  counting  the  60  calendar 
day  period;  or 

(4)  The  proposed  operations  do  not 
require  a  plan  of  operations. 

(c)  If  the  authorized  officer  does  not 
notify  the  operator  of  any  action  on  the 
plan  of  operations  within  the  30-day 


period,  or  the  60-day  extension,  or  notify 
the  operator  of  the  need  for  an 
Environmental  Impact  Statement  or 
compliance  with  section  106  of  the 
NHPA  or  section  7  of  the  Endangered 
Species  Act,  operations  may  proceed  as 
set  out  in  the  plan  of  operations.  The 
option  to  begin  operations  under  this 
section  does  not  constitute  approval  of  a 
plan  of  operations.  However,  if,  at  a 
later  date,  the  authorized  officer  finds 
the  operations  being  conducted  imder  an 
unapproved  plan  are  either  impairing 
wilderness  suitability  or  causing  undue 
or  unnecessary  degradation  of  the  public 
lands,  the  authorized  officer  shall  notify 
the  operator  that  the  operations  are  not 
in  compliance.  If  the  operator  is  notified 
of  the  need  for  an  Environmental  Impact 
Statement,  the  plan  of  operations  shall 
not  be  approved  before  30  days  after  a 
final  statement  is  prepared  and  made 
availabe  to  the  Environmental 
Protection  Agency,  commenting 
agencies,  and  the  public.  If  the  operator 
is  notified  of  the  need  for  compliance 
with  section  106  of  NHPA  or  section  7  of 
the  Endangered  Species  Act,  the  plan  of 
operations  shall  not  be  approved  until 
the  compliance  responsibilities  of  the 
Bureau  of  Land  Management  are 
satisfied. 

(d)  The  authorized  officer  shall 
undertake  an  appropriate  level  of 
cultural  resource  inventory  of  the  areas 
to  be  disturbed.  The  inventory  shall  be 
completed  within  the  time  allowed  by 
these  regulations  for  approval  of  the 
plan  of  operations.  If  properties, 
including  cultural  resource  properties 
listed  on  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places,  are 
identified  during  the  inventory,  no 
operations  which  would  affect  those 
resources  shall  be  approved  imtil 
compliance  with  section  106  of  the 
NHPA  is  accomplished.  The  operator  is 
not  required  to  do  or  to  pay  for  an 
inventory  or  salvage.  The  responsibility 
and  cost  of  the  cultural  resource 
mitigation  included  in  an  approved  plan 
of  operation  shall  be  the  operator's. 

(e)  Pending  final  approval  of  the  plan 
of  operations,  the  authorized  officer  may 
approve  any  operations  that  may  be 
necessary  for  timely  compliance  with 
requirements  of  Federal  and  State  laws. 
Such  operations  shall  be  conducted  so 
as  to  prevent  impairment  of  wilderness 
suitability  or  undue  or  unnecessary 
degradation. 

(f)  The  transfer  of  a  plan  of  operations 
shall  become  effective  only  after  the 
transferee  has  satisfied  the  requirements 
of  §  3809.1-8  as  it  relates  to  bonds. 
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§  3809.1-5  Additional  requirements  for 
approval  of  a  plan  of  operations  on  lands 
under  wNdemess  review. 

In  addition  to  the  requirements  for 
approval  of  a  plan  of  operations  set 
forth  above,  the  following  additional 
requirements  shall  be  met  for  mining 
operations  on  lands  of  5,000  acres  or 
more  or  roadless  islands  under 
wilderness  review: 

(a)  For  mining  operations  existing  on 
October  21, 1976,  ^e  authorized  ofhcer 
shall  determine  whether  the  mining 
operations  on  the  date  of  submission  of 
the  plan  of  operations  differ  in  manner 
and  degree  from  the  operations  which 
were  in  existence  on  October  21, 1976. 
Pending  approval  of  a  plan  of 
operations,  mining  operations  may 
continue  in  the  same  manner  and  degree 
as  on  October  21, 1976,  subject  to 
measures  that  shall  prevent  undue  or 
unnecessary  degradation  of  public  lands 
and  resources  as  determined  by  the 
authorized  officer.  The  authorized 
officer  shall  not  approve  a  plan  of 
operations  for  mining  operations  that 
exceed  the  manner  and  degree  of  those 
operations  existing  on  October  21, 1976, 
the  impacts  of  which  impair  the 
suitability  of  the  area  for  preservation 
as  wilderness.  However,  the  authorized 
officer  may  permit  modlHcations  to  be 
made  to  make  the  plan  acceptable. 

(b)  For  mining  operations  begun  after 
October  21, 1976,  ffie  authorized  officer 
shall  review  the  plan  of  operations  to 
determine  if  the  operations  are 
impairing  the  suitability  of  the  area  for 
preservation  as  wilderness.  Pending 
approval  of  the  plan  of  operations, 
mining  operations  may  continue  in  a 
manner  that  prevents  imdue  or 
unnecessary  degradation.  After 
completing  the  review  of  the  plan  of 
operations,  the  authorized  officer  shall 
give  the  operator  written  notice  that: 

(1)  The  plan  is  approved  subject  to 
measures  that  shaU  prevent  the 
impairment  of  suitability  of  an  area  for 
preservation  as  wilderness  as 
determined  by  the  authorized  officer,  or 

(2)  The  anticipated  impacts  of  the 
mining  operations  are  such  that  all  or 
part  of  further  operations  will  impair  the 
suitability  of  the  area  for  preservation 
as  wilderness,  and  the  plan  is 
disapproved  and  continuance  of  such 
operations  is  not  allowed. 

(c)  A  plan  of  operations  on  a  claim 
with  a  valid  existing  right  shall  be 
approved  subject  to  measures  that  shall 
prevent  imdue  or  unnecessary 
degradation  of  the  area. 

§3809.1-6  Modification  of  plan. 

(a)  If  the  development  of  a  plan  for  an 
entire  operation  is  not  possible,  the 
operator  shall  file  an  initial  plan  setting 


forth  his  proposed  operation  to  the 
degree  reasonably  foreseeable  at  that 
time.  Thereafter,  the  operator  shall  file  a 
supplemental  plan  or  plans  prior  to 
undertaking  any  operations  not  covered 
by  the  initial  plan. 

(b)  At  any  time  during  operations 
under  an  approved  plan  of  operations, 
the  authorized  officer  or  the  operator 
may  initiate  a  modification  of  the  plan 
detailing  any  necessary  change  that  was 
unforeseen  at  the  time  of  filing  of  the 
plan  of  operations.  If  the  operator  does 
not  furnish  a  proposed  modification 
within  a  time  considered  reasonable  by 
the  authorized  officer,  the  authorized 
officer  may  recommend  to  the  State 
Director  that  the  operator  be  required  to 
submit  a  proposed  modification  of  the 
plan.  The  recommendation  of  the 
authorized  officer  shall  be  accompanied 
by  a  statement  setting  forth  the 
supporting  facts  and  reasons  for  his 
recommendations.  In  acting  upon  such 
recommendation,  except  modifications 
submitted  under  §  3809.1-4(c),  the  State 
Director  shall  determine: 

(1)  Whether  all  reasonable  measures 
were  taken  by  the  authorized  officer  to 
predict  the  environmental  impacts  of  the 
proposed  operations: 

(2)  Whether  the  disturbance  is  or  may 
become  of  such  significance  as  to 
require  modification  of  the  plan  of 
operations  in  order  to  meet  the 
requirement  for  environmental 
protection  specified  in  §  3809.2-2:  and 

(3)  Whether  the  disturbance  can  be 
minimized  using  reasonable  means. 
Lacking  such  a  determination  by  the 
State  Director,  an  operator  is  not 
required  to  submit  a  proposed 
modification  of  an  approved  plan  of 
operations.  Operations  may  continue  in 
accordance  with  the  approved  plan  of 
operations  until  a  modified  plan  is 
approved,  unless  the  State  Director 
determines  that  the  operations  are 
causing  impairment  of  wilderness 
suitability  or  undue  or  uimecessary 
degradation  to  surface  resources.  The 
State  Director  shall  advise  the  operator 
of  those  measures  needed  to  avoid  such 
damage  and  the  operator  shall 
immediately  take  all  necessary  steps  to 
implement  measures  recommended  by 
the  State  Director. 

(c)  A  supplemental  plan  of  operations 
or  a  modification  of  an  approved  plan  of 
operations  shall  be  approved  by  the 
authorized  officer  in  the  same  manner 
as  the  initial  plan  of  operations. 

§  3809.1-7  Existing  operations. 

(a)  Persons  conducting  mining 
operations  on  the  effective  date  of  these 
regulations,  who  would  be  required  to 
submit  a  plan  of  operations  under 
§  3809.1-1  may  continue  operations  but 


shall,  within  120  days  after  the  effective 
date  of  these  regulations,  submit  a  plan 
of  operations.  Upon  a  showing  of  good 
cause,  the  authorized  officer  shall  grant 
an  extension  of  time  to  submit  a  plan  of 
operations  not  to  exceed  an  additional 
180  days. 

(b)  Operations  may  continue 
according  to  the  submitted  plan  of 
operations  during  its  review.  If  the 
authorized  officer  determines  that  the 
operations  are  causing  impairment  of 
wilderness  suitability  or  undue  or 
unnecessary  degradation  of  the  lands 
involved,  the  authorized  officer  shall 
advise  the  operator  of  those  measures  ' 
needed  to  avoid  such  damage,  and  the 
operator  shall  immediately  take  all 
necessary  steps  to  implement  measures 
recommended  by  the  authorized  officer. 

(c)  Upon  approval  of  a  plan  of 
operations,  mining  operations  shall  be 
conducted  in  accordance  with  the 
approved  plan. 

§  3809.1-8  Bond  requirements. 

(a)  Any  operator  who  conducts  mining 
operations  under  an  approved  plan  of 
operations  shall,  if  required  to  do  so  by 
the  authorized  officer,  furnish  a  bond  in 
an  amount  determined  by  the  authorized 
officer,  the  authorized  officer  may 
determine  not  to  require  a  bond  in 
circumstances  where  mining  operations 
would  cause  nominal  damage,  or  the 
operator  has  an  excellent  past  record  for 
reclamation.  In  determining  the  amount 
of  the  bond,  the  authorized  officer  shall 
consider  the  estimated  cost  of 
stabilizing  and  reclaiming  all  areas 
disturbed  consistent  with  9  3809.2-2(h). 

(b)  In  lieu  of  a  bond,  the  operator  may 
deposit  and  maintain  in  a  Federal 
depository  account  of  the  United  States 
Treasury,  as  directed  by  the  authorized 
officer,  cash  in  an  amount  equal  to  the 
required  dollar  amount  of  the  bond  or 
negotiable  securities  of  the  United 
States  having  a  face  and  market  value  at 
the  time  of  deposit  of  not  less  than  the 
required  dollar  amount  of  the  bond. 

(c)  In  place  of  the  individual  bond  on 
each  separate  operation,  a  blanket  bond 
of  not  less  than  $100,000  covering 
statewide  operations,  or  of  not  less  than 
$300,000  covering  nationwide 
operations,  may  be  furnished,  at  the 
option  of  the  operator,  if  the  terms  and 
conditions  as  determined  by  the 
authorized  officer  are  sufficient  to 
comply  with  these  regulations. 

(d)  In  the  event  that  an  approved  plan 
of  operations  is  modified  in  accordance 
with  §  3809.1-6  of  this  title,  the 
authorized  officer  shall  review  the  initial 
bond  for  adequacy  and,  if  necessary, 
shall  adjust  the  amount  of  bond  required 
to  conform  to  the  plan  of  operations,  as 
modified. 
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(e)  When  a  mining  claim  is  patented, 
the  authorized  officer  shall  release  the 
operator  from  that  portion  of  the 
performance  bond  and  plan  of 
operations  which  applies  to  operations 
within  the  boundaries  of  the  patented 
lands.  The  authorized  officer  shall 
release  the  operator  horn  the  remainder 
of  the  perfcHinance  bond  and  plan  of 
operations,  including  the  portion 
covering  approved  means  of  access 
outside  the  boundaries  of  the  mining 
claim,  when  the  operator  has  either 
completed  reclamation  in  accoipdance  • 
with  paragraph  (f)  of  this  section  or  been 
granted  a  right-of-way  for  such  means  of 
access  under  title  V  of  the  Federal  Land 
Policy  and  Management  Act.  This 
provision  does  not  apply  to  patents 
issued  within  the  boundaries  of  the 
California  Desert  Conservation  Area. 

(0(1)  When  all  or  any  portion  of  the 
reclamation  has  been  completed  in 
accordance  with  paragraphs  (g)  and  (h) 
of  §  3809.2-2,  the  operator  shall  notify 
the  authorized  officer  who  shall 
promptly  make  a  joint  inspection  with 
the  operator.  The  authorized  officer 
shall  then  notify  the  operator  whether 
the  performance  under  the  plan  of 
operations  is  accepted.  When  the 
authorized  officer  has  accepted  as 
completed  any  portion  of  the 
reclamation,  the  authorized  officer  shall 
reduce  proportionally  the  amount  of 
bond  with  respect'  to  the  remaining 
reclamation,  ^cept  in  lands  under 
wilderness  review,  the  authorized 
officer  may  continue  the  bond  as  it 
relates  to  revegatation  for  only  the 
amount  necessary  for  revegetation  of 
each  planting  area  for  a  period  not  to 
exceed  5  years  after  the  first  vegetative 
planting.  The  financial  liability  incurred 
by  the  operator  as  a  result  of  the 
continuation  of  the  bond  shall  not 
exceed  an  amount  directly  proportionate 
to  to  the  probability  of  successful 
revegetation. 

(2)  When,  during  any  extended  period 
of  a  bond,  the  authorized  officer 
determines  that  revegetation  is  likely  to 
be  successful  before  the  end  of  such 
period,  or  that  natural  conditions  will 
preclude  successful  revegatation.  the 

authorized  officer  may  release  the  _ 

operator  fix)m  liability  under  the  bond 
for  revegetation  of  the  planting  area. 

§  3809.1-9  Operations  within  Bureau  of 
Land  Management  wiidemees  areas. 

(a)  The  United  States  mining  laws 
shall  extend  to  each  Bureau  of  Land 
Management  Wilderness  Area  until 
midnight  December  31, 1983.  Subject  to 
valid  existing  rights,  no  person  shall 
have  any  right  or  interest  in  or  to  any 
mineral  deposit  which  may  be 
discovered  through  prospecting  and 


exploration  operations  or  other 
information-gathering  aq^vity 
conducted  after  the  date  on  which  the 
United  States  mining  laws  cease  to 
apply  to  the  specific  Wilderness  Area. 

(b)  Persons  locating  mining  claims  in 
any  Bureau  of  Land  Management 
Wilderness  Area  on  or  after  the  date  on 
which  said  Wilderness  Area  was 
included  in  the  National  Wilderness 
Preservation  System  shall  be  accorded 
the  rights  provided  by  the  provisions  of 
the  Wilderness  Act  which  apply  to 
national  forest  wilderness  areas. 

§  38909.2  Environmental  protection. 

§  3809.2-1  Environmental  assessment. 

(a)  When  a  plan  of  operations  or 
significant  modification  is  filed,  the 
authorized  officer  shall  make  an 
environmental  assessment  to  identify 
the  impacts  of  the  proposed  mining 
operations  upon  the  environment  and 
determine  whether  an  environmental 
impact  statement  is  required. 

(b)  Following  completion  of  the 
environmental  assessment,  the 
authorized  officer  shall  develop 
measures  deemed  necessary  for 
inclusion  in  the  plan  of  operations  that 
shall  prevent  impairment  of  wilderness 
suitability  or  undue  or  imnecessary 
degradation  of  lands  and  resources. 

(c)  If,  as  a  result  of  the  environmental 
assessment,  the  authorized  officer 
determines  that  there  is  substantial 
pubic  interest  in  the  proposed  mining 
operations,  the  operator  may  be  notified 
that  an  additional  period  of  time  is 
required  to  consider  public  comments. 
The  period  shall  not  exceed  the 
additional  80  days  provided  for  approval 
of  a  plan  in  S  3809.1-4,  except  as 
provided  for  in  cases  requiring  an 
environmental  impact  statement,  a 
cultural  resources  inventory  or 
compliance  with  section  7  of  the 
Endangered  Species  Act. 

(d)  If  the  surface  resources  of  the 
lands  involved  are  administered  by  an 
agency  other  than  the  Bureau  of  Land 
Management,  that  agency  shall  be 
responsible  for  the  environmental 
assessment.  In  cases  of  mixed 
administration,  the  agencies  shall  make 
a  joint  environmental  assessment. 

§  3809.2-2  Requirements  for 
environmental  protection. 

(a)  Air  quality.  The  operators  shall 
comply  with  applicable  Federal  and 
State  air  quality  standards,  including  the 
requirements  of  the  Clean  Air  Act  (42 
U.S.C.  1857  et  seq.). 

(b)  Water  Quality.  The  opertor  shall 
compy  with  applicable  Federal  and 
State  water  quality  standards,  including 
regulations  issued  pursuant  to  the 


Federal  Water  Pollution  Control  Act  (33 
U.S.C  1151  etseq.). 

(c)  Soiid  Wastes.  The  operator  shall 
comply  with  applicable  Federal  and 
State  standards  for  the  disposal  and 
treatment  of  solid  wastes.  All  garbage, 
refuse  or  waste  shall  either  be  removed 
from  tfie  afiected  Icmds  or  disposed  of  or 
treated  to  minimize,  so  far  as  is 
practicable,  its  impact  on  the 
environment  and  die  surface  resources. 
All  tailings,  waste  rock,  trash, 
deleterious  materials  or  substances  and 
other  waste  produced  by  operations 
shall  be  deployed,  arranged,  disposed  of 
or  treated  to  minimize  adverse  impact 
upon  the  environment,  subsurface  and 
surface  resources. 

(d)  Visual  Resources.  The  operator 
shall,  to  the  extent  practicable, 
harmonize  operations  with  the  visual 
resources  identified  by  the  authorized 
officer,  through  such  measures  as  the 
design,  location  of  operating  facilities 
and  improvements  to  blend  with  the 
landscape. 

(e)  Fisheries,  Wildlife  and  Plant 
Habitat.  The  operator  shall  take  such 
action  as  may  be  needed  to  minimize  or 
prevent  adverse  impact  upon  plants, 
fish,  and  wildlife,  especially  threatened 
or  endangered  species,  and  their  habitat 
which  may  be  affected  by  the 
operations. 

(f)  Cultural  and  Paleontological 
Resources. 

(1)  The  operator  shall  not  knowingly 
disturb,  alter,  injure,  destroy  or  take  any 
scientifically  important  paleontological 
remains  or  any  histmical, 
archaeological  or  cultural  district,  site, 
structure,  building  or  object. 

(2)  The  operator  shall  immediately 
bring  to  the  attention  of  the  authorized 
officer  any  such  cultural  and/or 
paleontological  resources  that  might  be 
altered  or  destroyed  by  his  operation, 
and  shall  leave  such  discovery  intact 
until  told  to  proceed  by  the  authorized 
officer.  The  authorized  officer  shall 
evaluate  the  discoveries  brought  to  his 
attention,  and  determine  within  10 
working  days  what  action  shall  be  taken 
with  respect  to  such  discoveries. 

(3)  The  responsibility  and  the  cost  of 
investigations  and  salvage  of  such 
values  discovered  during  approved 
operations  shall  be  the  Federal 
Government’s. 

(g)  Roads.  No  new  roads  or  temporary 
access  routes  that  would  cause  more 
than  temporary  impact  and  therefore 
would  impair  wilderness  suitability 
shall  be  constructed  in  a  wilderness 
study  area.  Roads  and  temporary  access 
routes  shall  be  constructed  and 
maintained  to  assure  adequate  drainage 
and  to  control  or  prevent  damage  to  soil, 
water  and  other  resource  values.  Unless 
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otherwise  approved  by  the  authorized 
officer,  roads  or  temporary  access 
routes  no  longer  needed  for  operations 
shall  be  closed  to  normal  vehicular 
trafhc;  bridges  and  culverts  shall  be 
removed;  cross  drains,  dips  or  water 
bars  shall  be  constructed,  and  the  road 
or  temporary  access  route  surface  shall 
be  shaped  to  as  near  a  natural  contour 
as  practicable  and  be  stabilized  and 
revegetated  as  required  in  the  plan  of 
operations. 

(h)  Reclamation.  (1)  Unless  a  longer 
time  is  allowed  by  the  authorized 
ofHcer,  the  operator  shall  perform 
reclamation  of  those  lands  disturbed  or 
affected  by  the  mining  operations 
conducted  under  an  approved  plan  of 
operations  as  contemporaneously  as 
feasible  with  operations.  The 
disturbance  or  effect  on  mined  land 
shall  not  include  that  caused  by 
separate  operations  in  areas  abandoned 
before  the  effective  date  of  these 
regulations. 

(2)  An  operator  may  prepare  and 
submit  with  a  plan  of  operations 
measures  for  reclamation  of  the  affected 
area. 

(ij  Protection  of  survey  monuments. 
The  operator  shall,  to  the  extent 
practicable  and  consistent  with  the 
operation,  protect  all  survey 
monuments,  witness  comers,  reference 
monuments,  bearing  trees  and  line  trees 
against  destruction,  obliteration  or 
damage  from  the  approved  operations. 

If,  in  the  course  of  operations,  any 
monuments,  comers  or  accessories  are 
destroyed,  obliterated  or  damaged  by 
such  operations,  the  operator  shall 
immediately  report  the  matter  to  the 
authorized  officer.  The  authorized 
officer  shall  prescribe,  in  writing,  the 
requirements  for  the  restoration  or 
reestablishment  of  monuments,  comers, 
bearing  trees  and  line  trees. 

(j)  Areas  of  Critical  Environmental 
Concern.  The  operator  shall  take  action 
as  may  be  necessary  to  protect  and 
prevent  irreparable  damage  to  important 
historic,  cultural,  or  scenic  values,  ffsh 
and  wildlife  resources  or  other  natmal 
systems  or  processes,  or  to  protect  life 
and  safety  from  natural  hazards  in 
designated  areas  of  critical 
environmental  concern. 

§  3809.3  General  provisions. 

§  3809.3-1  Applicability  of  State  law. 

(a)  After  the  effective  date  of  these 
regulations,  and  from  time  to  time 
thereafter,  the  Secretary  shall  direct  a 
prompt  review  of  State  laws  and 
regulations  in  effect  or  adopted  and  due 
to  come  into  effect,  relating  to 
reclamation  of  lands  disturbed  by 
exploration  for  or  surface  mining  of 


minerals  locatable  under  the  United 
States  mining  laws.  If,  after  such  review, 
the  Secretary  determines  that  the 
requirements  of  the  laws  and 
regulations  of  any  such  State  afford 
general  protection  of  environmental 
quality  and  values  at  least  as  stringent 
as  would  occur  under  exclusive 
application  of  these  regulations,  he 
shall,  by  mlemaking,  direct  that  the 
requirements  of  such  State  laws  and 
regulations  (including  those  relating  to 
bonding]  thereafter  be  applied  as 
conditions  upon  the  approval  of  any 
proposed  plan  of  operations. 

(b)  After  the  effective  date  of  these 
regulations,  the  Secretary  shall  consult 
with  appropriate  representatives  of  each 
State  to  formulate  and  enter  into 
agreements  to  provide  for  a  joint 
Federal-State  program  for 
administration  and  enforcement.  The 
purpose  of  the  program  would  be  to 
prevent  uimecessary  or  undue 
degradation  or  affort  environmental 
protection  of  the  public  lands  and  their 
resources  from  exploration  and  mining 
operations  which  are  conducted  under 
the  United  States  mining  laws.  The 
Secretary  shall  make  such  an  agreement 
only  after  a  determination  that  the  State 
has  the  capability  to  carry  out  the 
administration  and  enforcement 
program.  Such  agreements  shall, 
whenever  possible,  provide  for  State 
administration  and  enforcement  of  such 
programs:  Provided,  That  Federal 
interests  are  protected.  Any  such 
agreement  shall  be  entered  into  by 
ndemaking,  and  shall  have  its  principal 
purpose  the  avoidance  of  duplication  of 
administration  and  enforcement  of 
reclamation  laws  governing  locatable 
mineral  deposits  on  public  lands. 

(c^  Before  final  rules  are  issued  which 
implement  the  provisions  of  paragraphs 
(a)  and  (b)  of  this  section,  certiffcajion 
or  other  approval  issued  by  State 
agencies  of  compliance  with  laws  and 
regulations  (including  those  relating  to 
bonding]  may  be  accepted  by  the 
authorized  officer  as  compliance  with 
similar  or  parallel  requirements  of  these 
regulations. 

§  3809.3-2  Noncompliance. 

(a]  An  operator  who  conducts  mining 
operations  undertaken  either  without  an 
approved  plan  of  operations  or  without 
taking  actions  specified  in  a  notice  of 
noncompliance  within  the  time  specified 
therein,  may  be  enjoined  by  an 
appropriate  court  order  from  continuing 
such  operations  and  be  liable  for 
damages  for  such  unlawful  acts. 

(b]  Whenever  the  authorized  officer 
determines  that  an  operator  is  failing  or 
has  failed  to  comply  with  the 
requirements  of  an  approved  plan  of 


operations,  or  with  the  provisions  of 
these  regulations  and  that  non- 
compliance  is  causing  impairment  of 
wilderness  suitability  or  undue  or 
unnecessary  degradation  of  the 
resources  of  the  lands  involved,  the 
authorized  officer  shall  serve  a  notice  of 
noncompliance  upon  the  operator  by 
delivery  in  person  to  the  operator  or  his 
authorized  agent,  or  by  certified  mail 
addressed  to  his  last  Imown  address. 

(c]  A  notice  of  noncompliance  shall 
specify  in  what  respects  the  operator  is 
failing  or  has  failed  to  comply  with  the 
requirements  of  the  plan  of  operations 
or  the  provisions  of  applicable 
regulations,  and  shall  specify  the  actions 
which  are  in  violation  of  the  plan  or 
regulations  and  the  actions  which  shall 
be  taken  to  correct  the  non-compliance 
and  the  time  limits,  not  to  exceed  30 
days,  within  which  corrective  action 
shall  be  taken. 

§  3809.3-3  Access. 

(a]  An  operator  is  entitled  to  non¬ 
exclusive  access  to  his  mining 
operations  consistent  with  provisions  of 
the  United  States  mining  laws  and 
Departmental  regulations. 

(b]  In  approving  access  as  part  of  a 
plan  of  operations,  the  authorized  officer 
shall  specify  the  location  of  the  access 
route,  the  design,  construction,  operation 
and  maintenance  standards,  means  of 
transportation  and  other  conditions 
necessary  to  prevent  the  impairment  of 
wilderness  suitability,  protect  the 
environment,  the  public  health  and 
safety.  Federal  property  and  economic 
interests,  and  the  interests  of  other 
lawful  users  of  adjacent  lands  or  lands 
traversed  by  the  access  road.  The 
authorized  officer  may  also  require  the 
operator  to  utilize  existing  roads  in 
order  to  minimize  the  number  of 
separate  rights-of-way,  and,  if 
practicable,  to  construct  access  roads 
within  a  designated  transportation  und 
utility  corridor.  When  commercial 
hauling  is  involved  and  the  use  of  an 
existing  road  is  required,  the  authorized 
officer  may  require  the  operator  to  make 
appropriate  arrangements  for  use  and 
maintenance. 

§  3809.3-4  Multipie-use  conflicts. 

In  the  event  that  uses  under  any  lease, 
license,  permit  or  other  authorization 
pursuant  to  the  provisions  of  any  other 
law,  conflict,  interfere  with,  or  endanger 
operations  in  approved  plans  or 
otherwise  authorized  by  these 
regulations,  the  conflicts  shall  be 
reconciled,  as  much  as  practicable,  by 
the  authorized  officer. 


Federal  Register  /  Vol.  45,  No.  43  /  Monday,  March  3,  1980  /  Proposed  Rules 


§  3009.3-5  Fire  prevention  and  control. 

The  operator  shall  comply  with  all 
applicable  Federal  and  State  fire  laws 
and  regulations,  and  shall  take  all 
reasonable  measures  to  prevent  and 
suppress  fires  on  the  area  of  mining 
operations. 

§  3809.3-6  Maintenance  and  public  safety. 

During  all  operations,  the  operator 
shall  maintain  his  structures,  equipment, 
and  other  facilities  in  a  safe  and  orderly 
manner.  Hazardous  sites  or  conditions 
resulting  from  operations  shall  be 
marked  by  signs,  fenced  or  otherwise 
identified  to  protect  the  public  in 
accordance  with  applicable  Federal  and 
State  law  and  regulations. 

§  3809.3-7  Inspection. 

The  authorized  ofHcer  shall 
periodically  inspect  operations  to 
determine  if  the  operator  is  complying 
with  these  regulations  and  the  approved 
plan  of  operations,  and  the  operator 
shall  permit  access  of  the  authorized 
officer  for  this  purpose. 

§  3809.3-8  Notice  of  suspension  of 
operations. 

(a)  Except  for  seasonal  suspension, 
the  operator  shall  notify  the  authorized 
officer  of  any  suspension  of  operations  - 
within  30  days  after  such  suspension. 
This  notice  shall  include: 

(1)  VeriHcation  of  intent  to  maintain 
structures,  equipment  and  other 
facilities,  and 

(2)  The  expected  re-opening  date. 

(b)  The  operator  shall  maintain  the 
operating  site,  structures  and  other 
facilities  in  a  safe  and  environmentally 
acceptable  condition  during  non¬ 
operating  periods. 

(c)  The  name  and  address  of  the 
operator  shall  be  clearly  posted  and 
maintained  in  a  prominent  place  at  the 
entrances  to  the  area  of  mining 
operations  during  periods  of  non¬ 
operation. 

§  3809.3-9  Cessation  of  operations. 

The  operator  shall,  within  1  year 
following  cessation  of  operations, 
remove  all  structures,  equipment  and 
other  facilities  and  reclaim  the  site  of 
operations,  unless  variances  are  agreed 
to,  in  writing,  by  the  authorized  officer. 
Additional  time  may.  unless  otherwise 
prohibited,  by  granted  by  the  authorized 
officer  upon  a  showing  of  good  cause  by 
the  operator. 

§  3809.4  Appeals. 

(a)  Any  party  adversely  affected  by  a 
decision  of  the  authorized  officer  or  the 
State  Director  made  pursuant  to  the 
provisions  of  this  subpart  shall  have  a 
right  of  appeal  to  the  Board  of  Land 
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Appeals,  Office  of  Hearings  and  ^ 

Appeals,  pursuant  to  Part  4  of  this  title. 

(b)  In  any  case  involving  lands  under 
the  jurisdiction  of  any  agency  other  than 
the  Department  of  the  Interior,  or  an 
ofHce  of  the  Department  of  the  Interior 
other  than  the  Bureau  of  Land 
Management,  the  office  rendering  a 
decision  shall  designate  the  authorized 
officer  of  such  agency  as  an  adverse 
party  on  whom  a  copy  of  any  notice  of 
appeal  and  any  statement  of  reasons, 
written  arguments,  or  briefs  shall  be 
served. 

§  3809.5  Public  availability  of  information. 

(a)  Except  as  provided  herein,  all 
information  and  data,  including  plans  of 
operation,  submitted  by  the  operator 
shall  be  available  for  examination  by 
the  public  at  the  ofHce  of  the  authorized 
offlcer  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act. 

(b)  Information  and  data  submitted 
and  speciHcally  identiHed  by  the 
operator  and  so  determined  by  the 
authorized  officer  as  containing  trade 
secrets  or  conBdential  or  privileged 
commercial  or  Hnancial  information 
shall  not  be  available  for  public 
examination. 

(c)  The  determination  concerning 
specific  information  which  may  be 
withheld  from  public  examination  shall 
be  made  in  accordance  with  the  rules  in 

43  CFR  Part  2.  ‘ 

§  3809.6  Special  provisions  relating  to 
mining  claims  patented  within  the 
boundaries  of  the  California  Desert 
conservation  area. 

All  patents  issued  on  mining  claims  * 

located  within  the  boundaries  of  the 
California  Desert  Conservation  Area 
shall  contain  provisions  making  said 
patent  subject  to  these  regulations, 
including  provisions  for  continuation  of. 
mining  plans  and  bonding  provisions  as 
they  apply  to  the  lands  covered  by  the 
patent. 

James  W.  Curlin, 

Acting  Assistant  Secretary  af  the  Interior. 

February  27, 1980. 
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